DRAFT
Law on the Establishment and Functioning

of the National Commission for the Prevention of Torture
CHAPTER 1: General Provisions
Article 1: Purpose of the Present Law 
The purpose of this law is the establishment and functioning of a commission called National Commission for the Prevention of Torture (hereinafter referred to as UNCAT) pursuant to the Optional Protocol to the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (hereinafter referred to as OPCAT) which the Kingdom of Cambodia ratified on 19 January 2007 and which came into force on 29 April 2007.  

Article 2: Status and Power of NCPT 
NCPT shall have power to visit all places of deprivation of liberty throughout the Kingdom in order to control the conditions of treatment of persons deprived of their liberty, in order to prevent torture or other cruel, inhuman or degrading treatment or punishment and ensure respect for their fundamental rights. 

It shall be an independent authority. It shall receive no orders from any other authority in the exercise of its power and the performance of its duties as determined in this law. 

It shall perform its duties within the framework of the United Nations and shall be guided by the principles thereof, in particular the UN Convention against Torture (hereinafter referred to as UNCAT) and OPCAT as well as the norms and standards of the United Nations concerning the treatment of persons deprived of their liberty.

In the exercise of its power and the performance of its duties, NCPT shall respect the jurisdiction of the judicial authority over persons deprived of their liberty. 
Article 3: Definitions and Guiding Principles

For the purposes of the present law the definition of torture of the UNCAT (Article 1) is applied, which​​​ ​​​states:

 
The term "torture" means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions. 
. 

For the purposes of the present law the definitions of cruel, inhuman or degrading acts alluded to in Article 16 of UNCAT and as defined by authoritative international institutions, including, but not limited to, the UN Commission on Human Rights and its successor, the UN Human Rights Council, the Committee against Torture and the Human Rights Committee shall be applied. NCPT shall make public all the definitions it is using and communicate them to all concerned authorities.

For the purpose of the present law, deprivation of liberty means any form of detention or imprisonment or the placement of a person in a public or private custodial setting which that person is not permitted to leave at will by order of any judicial, administrative or other authority.

Places of deprivation of liberty shall include, but shall not be limited to, the following:

. prisons;

. judicial police units; 

. tribunal cells;

. public or private hospitals;

. public or psychiatric centres; 

. rehabilitation centres;


. youth detention centres;


. assigned residences;
. refugee detention centres;

. immigrant detention centres;

. military camps or places of detention under military control;
. border police centres and other centres in transit zones; 

. transport of transferred persons deprived of liberty.

NCPT and concerned public authorities shall cooperate to designate all places of deprivation of liberty to be placed under the jurisdiction of NCPT as stipulated in this law. 
CHAPTER 2: Establishment of NCPT

Article 4: Composition, Appointment and Term of Office 
NCPT shall be headed by a President assisted by a Vice-President and a maximum of nine delegates. The President and the Vice-President shall be appointed by the King on the recommendation of the human rights committees of the National Assembly and the Senate. 
Their term of office shall be six years and it is not renewable. This term shall not be terminated before its expiry, except by their resignation or incapacity.  
The President shall appoint the delegates. He or she shall determine their responsibilities in consultation with the Vice-President. Delegates shall only be answerable to the President.
The delegates shall be appointed through a process of consultation with an appointment committee made up of representatives from civil society, national human rights institutions, professional organizations and universities.


The President, Vice-President and delegates shall be persons of high moral character, having proven professional experience in the field of the administration of justice, in particular criminal law, prison or police administration, medicine, psychiatry, or the defence of human rights.
Article 5: Independence
The President, Vice-President and delegates shall be personally independent from state authorities, hold no other public office whether through election or appointment, and have no professional activities or political affiliation. When appointed, they shall, before taking up their duty, cease all functions they may have. Members of the NCPT shall not be excluded from teaching or participation in cultural, social or humanitarian activities.

Article 6: Immunity
The President, Vice-President, delegates and experts shall not be arrested, detained or subjected to any criminal or civil liability for the opinions they express or the acts they perform in the exercise of their function. 

Article 7: Internal Rules

The President shall, in consultation with the Vice-President and appointed delegates, enact by-laws determining the internal rules for the functioning of NCPT. These rules shall include, but shall not be limited to: 
(a) general management, financial management; 
(b) its structure and rules of operating procedure, complaint procedure; 

(c) the recruitment, appointment, terms and conditions of service, responsibilities and entitlements and rights, the salaries, the scale of the evaluation of performance, promotion and discipline of staff; 

(d) terms of reference for experts; and 

(e) fees for expertise and consultancy. 

The President shall follow the same procedure to adopt a code of ethics for staff and experts in the performance of their function.

The President shall be responsible for the appointment of other staff of NCPT, and, when the work of NCPT so requires, for the selection and assignment of independent experts, chosen from among persons of high moral character and possessing proven professional experience in the field of the administration of justice, in particular criminal law, prison or police administration, medicine, psychiatry, or the defence of human rights.

In the recruitment and appointment of staff and experts, the President shall give consideration to balanced gender representation, and racial, ethnic and regional diversity.  He or she shall be guided by the principles of impartiality, non selectivity, universality and objectivity. 
For the purposes of this article, staff of NCPT includes the President, the Vice-President, delegates, employees and experts appointed by the President. 
Article 8: Secretariat

NCPT shall be assisted for administrative and financial matters by a secretariat.


The President shall appoint an administrator to run this secretariat. This administrator shall be answerable to the President or, if the latter so wishes, to the Vice-President.

Article 9: Accountability and Tasks of Staff and Experts
All staff and experts shall be responsible to the President. Experts shall receive instructions from the President and from no one else, except from the Vice-President or delegates to whom the President delegates his power. All staff and experts shall participate in the development general policies, strategies and business plans of NCPT.
Upon the President's​ order, they shall provide all the relevant information and technical assistance, necessary for the successful execution of the mission. They shall participate in the preparation of visits to places of deprivation of liberty and interviews with persons detained there, if the President so wishes, and present their reports and recommendations to him​ at the end of the mission.

The President shall have power to make visits to places of deprivation of liberty and/or assign the Vice-President, delegates, staff members, and/or experts to accompany him, or to undertake such visits without him, or to perform any other tasks on their own, individually or as a team. The Vice-President or any delegate may undertake the same visits after notification to the President.

NCPT shall cover all expenses incurred by such visits and the performance of any of such other tasks.

NCPT shall establish a list of experts in relevant fields and regularly update it.

Article 10: Professional Secrecy

The President, Vice-President, delegates, staff and experts employed by NCPT shall abide by professional secrecy for the facts, acts and information that have come to their knowledge in the performance of their function, except those that are necessary for their reports, opinions and recommendations.


NCPT shall not mention in its published reports any information that could well reveal the identity of a person who is subject to such professional secrecy.  No personal data shall be disclosed without the express consent of the person concerned.  
Article 11: Budget  

NCPT shall have all the necessary resources for its effective functioning. It shall have an autonomous budget which it shall be responsible for drawing up. This budget shall be part of the national budget voted by the parliament. 
NCPT may receive donations from all sources.
The President shall be responsible for the management of this budget in accordance with the public financial regulations.  His financial management shall not be under any a priori control of the Ministry of Finance and Economics. The accounts of NCPT shall be subject only to a posteriori auditing by the National Audit Office.
NCPT shall have its own premises, separate from those occupied by the executive or legislative branches.

CHAPTER 3: Competence, Guarantees and Powers of NCPT

Article 12: General Powers
In conformity with Article 19 of OPCAT, the NCPT shall:

(a) regularly examine the treatment of persons deprived of their liberty in places of detention as defined in article 4 of OPCAT and as listed in Article 3 of the present law, with a view to strengthening, if necessary, their protection against torture and other cruel, inhuman or degrading treatment or punishment;
(b) make recommendations to relevant authorities and assist them in the evaluation of the needs and means necessary to strengthen the protection of persons deprived of their liberty and to prevent torture and other cruel, inhuman or degrading treatment or punishment;
(c) submit observations and recommendations to relevant authorities for the amendment, or enactment, of existing or draft legislation or regulations, as the case may be, in order to improve the conditions of detention of persons deprived of their liberty;
(d) cooperate with relevant United Nations organs and mechanisms as well as with national, regional or international institutions or organizations working towards the strengthening of the protection of all persons against torture and other cruel, inhuman or degrading treatment or punishment;
(e) pay special attention to vulnerable groups, such as women, children, immigrants, mentally or physically ill, and elderly people.

Article 13: Access to places of detention


NCPT shall be granted access to all places of deprivation of liberty and shall have the liberty to choose the places it wants to visit, the persons it wants to interview, and the time and place of these interviews.

In conformity with Article 20 of the OPCAT, public authorities and their agents shall undertake to facilitate the work carried out by NCPT. They shall undertake to grant it access to all places of detention and their installations and facilities; this includes, but is not limited to: living quarters, isolations cells, exercise areas, kitchens, workshops, educational facilities, medical facilities,​sanitary installations and staff quarters.

Article 14: Access to Information

Victims, witnesses, and suspected perpetrators of torture or other cruel, inhuman or degrading treatment or punishment shall assist and cooperate with NCPT in its investigations. NCPT may seek court orders in order to ensure such assistance and cooperation.

In conformity with Article 20 of OPCAT, public authorities and their agents shall undertake to facilitate the work carried out by NCPT. They shall cooperate with it and provide all the information needed. They shall undertake to grant it: 

(a) Access to all information concerning the number of persons deprived of​ their liberty in places of detention as defined in Article 4 of OPCAT and Article 3 of the present law, as well as the number of places and their location;
(b) Access to all information referring to the treatment of those persons as well as their conditions of detention; 
(c) The right to have direct contact with the International Sub-Committee on Prevention, to send it information, to ask for its advice and to meet with it. 

The confidential character of information and documents cannot be used to oppose access to information by NCPT.
CHAPTER 4: Visits by NCPT

Article 15: Visits to Places of Detention

NCPT shall undertake regular and unannounced visits to the places of deprivation of liberty referred to in Article 4 of OPCAT and as listed in Article 3 of the present law. 

NCPT shall make a plan for regular visits to places of deprivation of liberty and must undertake at least one annual visit to each of these places. It may undertake ad hoc visits if these visits are so required.
NCPT must be able to conduct private interviews with the persons deprived of their liberty without witnesses, either personally or with a translator if necessary, as well as with any other person whose technical assistance is deemed necessary by NCPT; 
During its visits, NCPT may use cameras and/or audio-vidual equipment to record its observations and interviews.
Article 16: Objection to Visits

An objection to a visit to a particular place of detention may be made only on grounds related to public safety, natural disasters, or uncontrollable  riots in the place of detention to be visited  These reasons shall be given in a letter by the director of the concerned centre and approved by the concerned ministry.  
This letter shall be sent directly to NCPT which acknowledges receipt of it.


Such an objection to a visit by NCPT shall be only temporary. Another visit shall be rescheduled immediately by NCPT and the concerned authorities shall accept this rescheduled visit.

Article 17: Action Taken After Visits

Immediately following a visit the NCPT should orally inform the relevant authorities of its findings and recommendations for improvements in the place of deprivation of liberty. This oral debriefing is to ensure that a constructive dialogue is initiated with the relevant authorities. A formal written report of its findings should be submitted to the relevant authorities no later than one month after the visit.  


After a visit, if NCPT has information to the fact that acts of torture or other cruel, inhuman or degrading treatment or punishment have been committed in a place of deprivation of liberty, it shall immediately inform the director of the concerned place and also immediately submit a report to the concerned authorities.
 
When the rights of any person deprived of liberty have been violated, or that person's security or health is in danger, NCPT shall urge the director of the concerned centre to take immediate action, including but not limited to, medical treatment, counselling, technical and legal support, and his or her transfer to another place of deprivation of liberty.


Where there is a good reason to suspect that a criminal offence has been committed, NCPT shall prepare a report with all the relevant information and send it to the public prosecutor who has jurisdiction over the area where that place of detention is located.


Within three months following the reception of the written report on observations and recommendations from NCPT, the director of the concerned place of deprivation of liberty shall inform NCPT of the measures that have been taken to improve the situation of persons deprived of liberty. NCPT shall request the concerned ministry to take action if it fails to receive such notification. The concerned ministry shall inform it of any action taken within a month. 


The concerned director or ministry and NCPT shall enter into dialogue to seek remedies when no action has been taken within the specified timeframe or when the action taken has not been satisfactory. Any silence or refusal of dialogue on the part of the director of the concerned centre and/or the concerned ministry shall be noted in the annual report of NCPT.

Within a period of one month, the public prosecutor shall acknowledge receipt of the report of NCPT and inform it of any follow up action which has been taken. Any silence shall be noted in the annual report of NCPT.

Article 18: Reports

Within three months after the end of each fiscal year NCPT shall submit a report on its activities  to the King, the Prime Minister, the Parliament, the Minister of Justice, the Minister of the Interior, the Minister of National Defence, and the Minister of Health, all of whom may make comments on it within a month. NCPT shall incorporate all these comments in its report whose publication and dissemination are its responsibility.
Article 19: Sanctions for Non-Compliance

NCPT shall communicate to the authorities vested with disciplinary power all the facts that may warrant disciplinary or legal action.
Any public agent who fails to meet the request of NCPT in pursuance of Article 15, paragraph 2, or to comply with the provisions of Article 16, paragraph 2 of the present law, or who interferes with the independence and activities of NCPT shall be liable to a disciplinary sanction. Within a month of receiving a request or a complaint of non compliance or of interference, the concerned authority vested with disciplinary power shall inform NCPT of the action taken against that agent.  The same agent may face prosecution for criminal negligence if his or her inaction has led to injury or death of a person deprived of liberty. Any public agent who has provided false information or has induced witnesses to do likewise shall be liable to disciplinary action and prosecution for fraud.

A public agent in this article and hereinafter also means an agent serving or responsible for private places of deprivation of liberty as defined in article 3 of this law. 
Article 20: Protection of Persons for Cooperation with NCPT

No authority or official shall order, apply, permit or tolerate any sanction against any person for giving NCPT any information, whether true or false, and no such person shall otherwise suffer any prejudice whatsoever. 

Article 21: Visits by Other Authorities and Organisations

The establishment and functioning of NCPT shall not be in any way prejudicial to visits conducted by other authorities, national or international organisations and individuals to the same places of deprivation of liberty.
CHAPTER 5: Complaint Procedure
Article 22: Complaints of Torture


Any person who claims to be victim of acts of torture, or other cruel, inhuman or degrading treatment or punishment committed by a public agent shall have the right to file a complaint to NCPT. This complaint may be made to NCPT either directly in places of deprivation of liberty, in the course of its visits or at its office, or through the victim's lawyer or a member of his family.

Non-governmental organisations shall also have the right to inform NCPT of any act of torture, or other cruel, inhuman or degrading treatment or punishment they may have observed during their visits to places of deprivation of liberty. 


NCPT shall acknowledge receipt of the complaint within two weeks of its reception together with its notification of its plan to undertake any visit to the concerned place and victim(s).  It shall keep the complainant informed of the progress of its work and the action taken.

CHAPTER 6: Final Provisions
Article 23: Review

The National Assembly shall review this law three years after it comes into force to evaluate its enforcement and improve the efficiency of NCPT. Thereafter it shall conduct this review every five years. It shall make its review report available to the public

Article 24: Annulment of Contrary Legal provisions

Any legal provision that is in conflict with the provisions of this law shall be void
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