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Overview:
· Background:

Bangladesh was one of the 120 countries that voted in favour of adoption of the ICC Statute and was the third Asian country and the first in South Asia to sign it in September 1999.  The Bangladesh government had already acceded to the 1948 Convention on the Prevention and Punishment of the Crime of Genocide and had already enacted legislation in 1973 for the trial of war criminals. The 1973 Act covered crimes based on the Geneva Conventions and covered war crimes, crimes against humanity, aggression and other international crimes. These facts had acted as a catalyst towards the decision of the Government to sign the Convention, even as it underwent scrutiny. The Constitution of the People’s Republic of Bangladesh was also analysed to examine compatibility.

In all, the government at that time took a positive view in favour of Bangladesh’s signature and concluded that the signing of the Statute of the ICC may have constitutional implications since existing constitutional and legal provisions already provided a solid foundation for the development of international law that would facilitate acceptance of the ICC Statute with no major amendments to legislation.

· To Ratify or not to Ratify?

The next step was ratification.  This initiated the government to begin further detailed appraisal of the Statute. Under the Vienna Convention on the Law of Treaties, the signing of international treaties require the states to refrain from adopting policies contrary to the specific treaty.  This was one of the concerns raised by human rights activists and experts, as Bangladesh and other countries had signed with the United States of America the so-called ‘immunity’ or bi-lateral no-surrender agreement, offering virtual immunity to US nationals.

Prior to any ratification, it is prudent for a government to analyse and understand the Statute and the obligations under it, keeping national interests in mind. In doing so, however, the true purpose of the ICC should be the basis of all consideration – to end impunity and prosecute and punish perpetrators of the most serious crimes of international concern, when states with jurisdiction are unwilling or unable to conduct serious investigation and prosecution. Again, the obligations bestowed on States Parties of the ICC are those that Bangladesh is already familiar with and has some domestic legislation in place
. 
However, at the time the ICC Convention was signed by Bangladesh, the country was facing problems due to some serious human rights violations perpetrated by law enforcement agencies and the government was coming under some heavy criticism for this.  Furthermore, the government was being run more on the dictates of bureaucrats who had the Prime Minister’s ear. There was also the fear among members of the ruling political party that ratification would mean probable use of the Statute against the Prime Minister. As a result, ratification of the ICC Statute was delayed. This apprehension set a precedent and the following government of Begum Kahleda Zia was also reluctant to ratify the Statute.  Furthermore, this regime was responsible for the creation of the Rapid Action Battalion (RAB)
 in 2004, a law enforcement agency now notorious for extra judicial killings and ‘cross fire’ killings
. Not only that, the BNP’s alliance government with the Jamaat-e-Islami
 killed any chance of consideration. Jamaat being active a participant in Cabinet, no one even thought to consider ratification of an instrument potentially to try war criminals.  

Odhikar and the ICC Campaign in Bangladesh

In order to create a forum to be used to pressure the government into ratification of the Rome Statute, the Bangladesh Coalition for the International Criminal Court (BCICC) was established in 2004, with 10 national human right organisations, including Odhikar.  It was decided that the BCICC would have a Steering Committee and individual as well as organisational members.  At the South Asia level, Odhikar is working as the focal point for the ICC campaign.

The following is a summary of the ICC campaign activities in Bangladesh:

1. Advocacy workshops: These were organised all over Bangladesh to raise awareness of the ICC, the Rome Statute, the importance of ratification and the impact it would have in Bangladesh.

2. Regional Conferences: These brought together South Asian and South East Asian activists currently campaigning for the ICC.  The aim was to review respective country ICC campaigns and strategise regional campaign initiatives.

3. Lobbying meetings: Members of the BCICC and Odhikar met Members of Parliament, of the Law Commission and politicians at appointed meetings and on the sidelines at workshops.  They were given leaflets, a copy of the Rome Statute and other awareness-raising documents and material on the ICC for lobbying for ratification.

4. Articles and Write-ups: Odhikar actively pursued writing articles in the Rome Statute and the Court and requested prominent lawyers, human rights activists, political commentators and others to write on the issue and press for ratification.  

5. Poster Campaign: A poster was developed under Odhikar’s ICC campaign, containing the message of ratification and the international crimes that are tried by the ICC.  The poster was distributed at national and local level workshops, lobbying meetings and at human rights fairs held on 10 December.  The poster is also disseminated to university students, teachers, other NGOs etc.

6. Disseminating ICC activity reports to international and regional networks: after every ICC-related event, Odhikar has distributed reports to members of its international networks, such as FORUM-ASIA, the Coalition for the International Criminal Court (CICC), the Asian Human Rights Commission, the FIDH, OMCT and the South Asia Forum for Human Rights.

7. Material Distribution: Odhikar has translated into Bangla the Rome Statute and has regularly distributed copies of it and fact sheets to universities, research institutions, think tanks, universities, local NGOs and the like.

Effects of the Campaign

Initially, the campaign made some positive impact among local level NGOs, university students and human rights defenders, and the matter was discussed in public forums.  Politicians were interested, but tended to reserve comments when asked about ratification issues.  Gradually, the campaign lost momentum for various reasons, including funding and the change in political situations in the country. Since 2006, there has been no active campaigns on the ICC by the BCICC. Ratification of an international instrument by a State involves a lot of activity by human rights organisations.  It is a civil society movement, which is still not strong enough in Bangladesh.

The government of Bangladesh signed the ICC Statute in 1999.  We are now nearing the end of 2008.  Despite the campaign strategies used, and the awareness created regarding the ICC and the necessity for ratification of the Rome Statute, the Government is still reluctant to commit itself.  There are, broadly, three reasons for this:

1. lack of political will

2. technical challenge. 

3. lack of constant advocacy for the ICC statute

After signature, Sheikh Hasina's government lost steam as she passed her mid-term, when bureaucrats almost totally controlled her decisions. Moreover, she was advised that on ratification, the Statute might be used against her as by then some notorious human rights violations had taken place around the country. The same feelings of trepidation were found among the members of the next regime – that of Begum Khaleda Zia.  Human rights violations were rampant in the country and impunity took a sharp raise, especially after the creation of the Rapid Action Battalion (RAB) in 2004, and torture and other acts of impunity became even more commonplace.

Technically, ratification is challenging as it needs a thorough review of all sorts of legislation prevalent in Bangladesh law, as the ICC statute affects a number of criminal, civil and other laws, and also laws on cooperation with the court, assisting in judicial matters, etc.. Since there is some reluctance in ratifying the ICC, this sort of in-depth analysis and technical research has not been carried out by the government either.

Present Scenario

Begum Khaleda Zia, head of the Bangladesh Nationalist Party (BNP), stepped down as prime minister in October 2006 when her five-year term of office expired. Power was then transferred to a caretaker government that would prepare for general elections scheduled for January 22, 2007. On January 11 2007, in the wake of political unrest, President Iajuddin Ahmed, the head of state and then head of the caretaker government, declared a state of emergency and postponed the elections. With support from the military, President Ahmed appointed a new caretaker government led by Fakhruddin Ahmed, the former Bangladesh Bank governor. A caretaker government that should, constitutionally, be in ‘power’ for only 90 days, has been ruling the country for the last 22 months, having taken the form of a ‘military-backed’ and unelected government on the way. On 20 September 2008, Fakhruddin Ahmed announced that elections would be held on the 18th of December 2008. 

The government's human rights record has worsened, in part due to the state of emergency and postponement of elections. Some of the acts of the government are as follows:
· The Emergency Powers Rules of 2007 (EPR), imposed by the government in January 2008 will remain effective through to the year's end. This has suspended many fundamental rights, including freedom of press, freedom of association, and the right to bail.
· The cost of basic necessities, including rice, the staple food, have escalated, as has the price of fertilisers.
· The anticorruption drive initiated by the government, while greeted with popular support, gave rise to concerns about due process. A majority of the persons arrested under the Anti Corruption laws are political leaders and in some of the cases there is not enough evidence.
· For most of the year the government banned political activities.
· Extra judicial killings by security forces continue as well as other serious abuses, including custodial deaths, arbitrary arrest and detention, and harassment of journalists and deaths in ‘cross fire’ and ‘encounters’. This has been the trend during the last two regimes too, but under the State of Emergency, the incidences have escalated
.

· The Truth and Accountability Commission (TAC) was formed – which is not provided for under the constitution or any other law.  Furthermore, with the Anti Corruption Commission dealing with such matters, the TAC has no function.  Nor are its charms being made use of by businessmen who, if they wanted, could confess to corruption and get away with a milder sentence
.
· The government is preparing to establish a Human Rights Commission without lifting the State of Emergency.  Furthermore, the Human Rights Commission Ordinance is flawed and has come under criticism by human rights activists and organisations. Many are of the opinion that this is a ploy for the government to gain some favour, as human rights activists have been campaigning for a national human rights commission for almost a decade.

Given the present state of political affairs in the country, the prevalence of the State of Emergency and the curtailment of certain human rights, and the unfavourable atmosphere regarding ratification set up by the past governments, one may think that a high profile campaign for the ratification of the ICC at this point in time is not possible. However, as rights and justice activists we cannot shy away from campaigns.  Despite the non-existence of funds for this campaign at present, Odhikar continues to bring up the issue at all meetings and forums and continues to act as the South Asia focal point. Its human rights defenders also air the issue at the grass roots level meetings. 

Lessons Learnt: Looking towards the OP-CAT

Governance in Bangladesh has its own culture of "power politics", that most leaders do not know how to exercise in a democratic framework. ‘Power’ in Bangladesh society and mindset is linked to ‘control’ and its demonstration in all relationships; as heads of family, organisations, and institutions and in the ‘controlling power’ of ministers and prime minister etc. It is this misuse of ‘power’ that creates corruption and impunity within the government system, regardless of what kind of government.  Bangladesh has been ruled by martial law, elected governments and caretaker governments – human rights violations by the state have never stopped.

In time, Odhikar would like to activate the BCICC.  However, in order for some success, the campaign must be sustainable and intense, which is not possible at this point in time. The campaigners need the ability to hold on and work as a single unit. This would be true even more for a campaign for the country to sign the OP CAT.  In a country known for the torture of accused persons in police remand and for oppressive laws, that will need very, very long and consistent campaign and a significant amount of pressure from all corners for any government to accede to such a process.  

The UN Convention against Torture (CAT) was ratified by the Bangladesh government in October 1998 with a declaration regarding article 14 paragraph 1.
  In this regard, Bangladesh declared that it “will apply article 14 para 1 in consonance with the existing laws and legislation in the country.”  Bangladesh still does not have any legislation protecting victims/witnesses and criminal laws that offer compensation to the victim directly are rare
.   Furthermore, a state-appointed public prosecutor represents the victim and he/she conducts the case, assisted by the investigating police. The prosecutor’s interaction with the victim is minimum and there are no reported cases where he/she has asked the court to award compensation directly to the victim (unless the law specifically says so)
.

The reservation on article 14 paragraph 1 of the Convention, still in place 10 years after ratification, shows that the government does not want to do anything to ensure compensation and adequate medical treatment for victims. To date, no police officer or any one belonging to any law enforcement agency in Bangladesh has been prosecuted for torture in Bangladesh and there is yet to be any legislation criminalising torture in compliance with the CAT. Instead, act of impunity have only been encouraged with the passing of ‘bad laws’ such as the Special Powers Act of 1974, the Indemnity Act-2003, which was made to ensure impunity to the armed forces and the police for killing, torture, arbitrary arrests and detention during the Operation Clean Heart in the late 2002 and early 2003, and the Emergency Powers Ordinance of 2007. 

In order to initiate a campaign for the OP-CAT, the tools used in the ICC campaign by the BCICC is not enough.  “Power” does not mean misuse of authority or unlimited authority. Unfortunately, this way of thinking is prevalent in Bangladesh at all levels and spheres. In Bangladesh, even petty thieves are given a mass beating before being handed over to authorities (in whose hands they will suffer more). Torture is commonly considered a ‘just dessert’ for committing a crime.  It will be a preliminary – and difficult – task for campaigners to alter this thought process, but this has to be tackled as a prerequisite to the OP-CAT campaign.

Therefore, in relation to an ICC campaign in Bangladesh and OP CAT,  the campaign has to be more pro-active in doing all activities, like analysing laws, producing draft quality legislations in consultation with all stakeholders so that government officials can use it, work more at policy level as well as at grassroots, developing good working relationships with security forces through dialogues, education and trainings, working with the local government, etc. The campaign has to work on many areas at the same time. It should also be full time campaign, not occasional and not contingent on availability of funds. 
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� For example, According to obligations under Article 5 and 12, Bangladesh must accept the jurisdiction of the Court regarding the crimes against humanity, war crimes and the crime of aggression.  Under Article 12, the Court will be able to exercise jurisdiction over such crimes that occur in Bangladesh territory. Bangladesh already has national legislation for crimes classified in Article 5 of the Statute and is also party to the Genocide Convention. Furthermore, the statute recognises the primacy of Bangladesh’s right to prosecute. Again, Under Article 70 of the Statute, there are a host of offences relating to the administration of justice, to apply to offences that occur in the course of the proceedings of the ICC.  These include perjury, obstruction of justice, etc.  Under Bangladesh laws, such offences are punishable under the criminal law system.  The Penal Code already has an extra-territory principle built in.  Section 3 states that ‘any [Bangladeshi] person liable under any Bangladesh law, to be tried for an offence committed beyond Bangladesh shall be dealt with in accordance to the provisions of this [Penal] Code for any act committed beyond Bangladesh in the same manner as if such act had been committed within Bangladesh’.





� Termed by the government as an ‘elite’ paramilitary force, it was created through the "The Armed Police Battalions (Amendment) Act, 2003," and published in the Bangladesh Gazette of July 12, 2003. Human Rights Watch compiled a database of reported RAB killings between June 2004 and September 2006, based primarily on reports from Bangladeshi media, Bangladeshi human rights groups, and its own research. As of October 1, 2006, RAB was responsible for the deaths of 367 people around the country since its creation two-and-a-half years earlier – an average of more than 13 per month. The youngest victim was 14 years old, the oldest 65, and all were male.


� It has become a trend where people are arrested and after one or two days – and sometimes on the day they are arrested – they are shot and killed.  The law enforcement agency responsible report that the killing was a death in crossfire, when they were ambushed by outlaws or supporters of the deceased.  Odhikar fact findings say otherwise.  Witness accounts show that the arrestee is taken to a lonely spot late at night, the police/RAB make a lot of noise and fire a few rounds and shoot him and then call out locals to identify the body and tell them that the death occurred in cross fire or during an ‘encounter’. 


� High ranking politicians belonging to the Jamaat-e-Islami party acted as collaborators of the Pakistani army during the 1971 war of liberation.


� Since the proclamation of the State of Emergency between 11January 2007 and 11September 2008, a total of 274 persons were allegedly extra judicially killed by law enforcement agencies. (As per data collected by Odhikar)


� On October 31, 2006 the caretaker government replaced the RAB director general, but over the next four weeks, RAB was implicated in the deaths of 17 people. (Human Rights Watch: Human Rights News December 2006)  


� Odhikar was one of the petitioners who challenged the establishment of the TAC in August 2008. The High Court on August 26, 2008 asked the government to explain why the Voluntary Disclosure Ordinance 2008, under which the Truth Commission was formed on July 30, would not be declared illegal and void.


� “Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation, including the means for as full rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his dependants shall be entitled to compensation.” (Article 14 (1) )


� There are, in fact only two laws providing for direct compensation to the victim – the Acid Crime Control Act 2002 and the Suppression of Repression against Women and Children Act 2000. The ‘older’ criminal laws do not have any such provisions.


� One can file a civil suit and seek compensation there.
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