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Introduction: 

In 2006, the tenure of the Bangladesh Nationalist Party (BNP) ended. Unprecedented political violence engulfed Bangladesh on 27th and 28th October 2006 resulting in a large number of casualties.  The President proclaimed himself Chief Adviser of the caretaker government, adding fuel to the Opposition’s fire. 

On January 11 2007, at the behest of the Military, the President in a broadcast to the nation declared the State of Emergency and announced his resignation from the position of Chief Advisor. All other Advisors also resigned, except Advisor Justice Fazlul Haque who replaced him temporarily as the Chief Advisor. The next day, the President appointed a new Caretaker Government, the second in three months. The Military played key role in imposing Emergency and installing a Caretaker Government with emergency powers
. Curfew was imposed and the scheduled 22 January 2007 election postponed. The new Chief Advisor was Dr. Fakhruddin Ahmed, a former World Bank official. . The Emergency was imposed under Article 141 A of the Constitution that empowers the President to proclaim Emergency if “a grave emergency exists in which the security or economic life of Bangladesh, or any part thereof, is threatened by war or external aggression or internal disturbance.”

The Emergency was imposed at a time when major political parties and alliances developed serious differences and were at logger-heads as to who would head the caretaker government, a system devised earlier to install a stopgap government to hold elections after the dissolution of parliament
. The Proclamation of Emergency was quickly followed by the promulgation of an Emergency Powers Ordinance 2007 and then the Emergency Powers Rules. The Proclamation, Ordinance and Rules suspended numerous fundamental rights, contrary to international standards. It suspended, amongst others, fundamental rights of freedom of expression and assembly. Section 3 of the Emergency Powers Rules 2007 totally disallowed any kind of association, procession, demonstration etc, without the authorization of the authorities, and anyone found violating this prohibition, under Section 3 (4), was subject to two to five years of rigorous imprisonment. It also prohibited the publication of any criticism of the government, in any form – be they news bulletins, talk shows, articles or cartoons. Moreover, access to justice, to remedy against any illegality in the government actions was blocked, contravening the basis of rule of law and internationally guaranteed rights. Section 5 (1) of the Emergency Rules, states that “No question should be raised before any Court regarding the orders passed on the basis of this Ordinance or by the authority of this Ordinance". 
This effectively disempowered citizens and gave law enforcement agencies power to take any action, including arbitrary arrests. It in fact effectively legalized arbitrary arrests and detention since the Court had no authority to verify the justification of arrests and detentions. This also set the backdrop for effectively authorizing torture since those arrested were almost always tortured in various forms during interrogation and detention. Moreover, the Emergency Powers Rules 2007 gave these powers to several organizations clustered under one title, “law and order maintaining force” under Section 2 (a). The forces included not only the Police, Armed Police Battalion, the Rapid Action Battalion, Ansar, Bangladesh Rifles, but also the Coast Guards and civil and military intelligence services. The members of these forces were authorized to arrest any person under a ‘catch all’ provision of Section 16(2) without any warrants.

The Emergency’s pervasive authority was reinforced by Section 20 of the Emergency Powers Rules, allowing the law enforcement forces to use force to execute orders, and under Section 21, it permitted the government to detain any person under Special Powers Act 1974. The government profusely used this combined power under the Emergency Rules 2007 and the Special Powers Act 1974 to detain an arrestee without giving any justification to the deprivation of liberty. 

There are serious questions about the compatibility of the Emergency Provisions of the Constitution and international standards. Under Article 141 B, after the issuance of Proclamation of Emergency, fundamental rights are suspended, particularly, Articles 36, 37, 38, 39 and 40 dealing with freedom of movement, assembly, association, thought and conscience, and speech and freedom of profession or occupation respectively. Also, it can suspend the enforcement of any or all fundamental rights guaranteed by the Constitution in Part III. In other words, Emergency provisions could block resort to judiciary for securing rights protected under the Constitution. 

 Moreover, parameters to impose a State of Emergency by the President are quite broad, vague and subjective. Often it is a political question. As noted, when the President is satisfied that a “grave emergency exists” threatening “security and economic life of Bangladesh”, he may proclaim Emergency. What constitutes ‘grave emergency’ is unclear.

The International Covenant on Civil and Political Rights, which Bangladesh has acceded and therefore obliged to follow as a part of its commitment to the international community, permits States Parties, in this case Bangladesh, to take measures “to the extent strictly required by the exigencies of the situation,” derogating from rights under the Covenant at a time when “public emergency ..threatens the life of the nation.” It declares that some rights can never be derogated such as right to life, right not to be tortured or inflicting of inhuman, degrading punishment.
   

The Judiciary under Emergency

In matters of human rights abuse, the judiciary ought to be among the first to utilise its powers to prevent such crimes.  However, under the Emergency rule of the army-backed caretaker government, the Judiciary came under fire for its cowardice.

The highest judiciary of the country came under scrutiny during the period of Emergency and many felt that the Supreme Court, in particular, the Appellate Division, abdicated its responsibility to defend and protect the Constitution.

An appeal came up before the Appellate Division against an earlier decision of the High Court Division that granted bail to a person, who sought bail, following his arrest under the Emergency Powers Rules 2007. Lawyers for the petitioner raised important questions on the Emergency Rules exclusion of the court’s authority to grant bail, once detained under these Rules. The right of provisional release pending legal process has been an integral part of the Court’s authority to protect fundamental rights.

Considering the significant question on the authority of the court, and on interpretation of laws and the Constitution, the Judges of the High Court Division invited half a dozen leading lawyers to act as the Court’s amicus curiae to give their opinion on whether prohibition to grant bails by the “court” or “tribunal” mentioned in the Emergency Rules applied to the High Court Division of the Supreme Court of Bangladesh.

All six senior lawyers gave their views that as the High Court Division is part of Supreme Court of Bangladesh, and the highest court of the land and highest authority to defend and protect fundamental rights and the Constitution, the prohibition could not apply to the High Court. Moreover, lawyers argued that even the Parliament has no authority to deny the Supreme Court to review important questions on fundamental rights. The High Court then decided that it has the right to entertain applications of bail from those arrested under the Emergency Rules, 2007.

In April 2008, the full bench of the Appellate Division of the Supreme Court went against the decision of the High Court and declared that it had no jurisdiction to entertain or decide on arrests, detention and other matters made or done under the Emergency Powers Rules 2007. It was a surprising decision and a sad example of the highest court denying itself jurisdiction in matters of fundament rights guaranteed by the Constitution and an example of abdication of responsibilities by no less than the highest court of the land.

At the fag end of the year, in the first week of December 2008, just a few weeks before the National Elections, the High Court declared illegal and void four provisions of the Emergency Powers Ordinance 2007. It nullified Section 5 of the Emergency Powers Ordinance and Rules 11(3), 19 (d) and 19 (e) of the Emergency Powers Rules 2007.

Section 5 stipulates that no Order issued under the Emergency Ordinance or Rules could be challenged in any court. Rule 11 (3) barred any appellate court from staying any sentence given in any corruption case, and from granting bail to those accused under Emergency Rules. Rule 19 (d) prohibited the accused under Emergency Rules from seeking bail in any court during the inquiry, investigation and trial of the case. Rule 19(e) stipulated that no appeal can be filed with any appellate court against any Order of any court or tribunal and any action taken by the authorities concerned during the inquiry and investigation of any case under the Rules.

The court observed that Article 141B of the Constitution empowers the government to make any law and take any executive action transgressing Article 36, 37, 38, 39, 40 and 42 of the Constitution, but no other fundamental rights guaranteed by the Constitution. It said, the Supreme Court has the power to examine the laws and actions made or taken transgressing the six articles, to look into whether they have been made or taken in accordance with constitutional provisions, and the court can also declare any such law or action illegal after judicial scrutiny.

The High Court declared that none in the State can go beyond the Constitution and even the President cannot violate any constitutional provision even during war. The Constitution, the court observed is the solemn expression of the will of the people of the State at that it separated the three organs - Executive, Judiciary and Legislative. That cannot be changed.

In reaction to this Ruling, the government immediately appealed to the Appellate Division of the Supreme Court of Bangladesh.  
The new caretaker government started with a big bang. Odhikar recorded the human rights performance of the government and found that from 12 January to 10 February 2007, during its first 30 days, the government arrested 52,027 persons and 29 people were killed by different law enforcement agencies
. During its first month, one person a day was killed extra judicially. Indiscriminate arrests and detentions, torture, fear of Emergency Rules and suppression of fundamental rights brought street confrontations under control, though there were a number of violent conflicts.

The Role of the Military

Under the military-backed regime there were obvious signs of militarization. Either in-service or retired military personnel’s were brought in to the Caretaker government and eventually to every other sector. There were retired Major Generals and a retired police chief in the government as Advisors, and a retired Brigadier General as Special Assistant to the Chief Advisor. 

 In addition to the cabinet, the re-constructed Election Commission got a retired Brigadier General, a retired Lt. Gen. headed the corruption busting organization the Anti Corruption Commission a serving Lt. Gen. was appointed to head the newly established National Coordination Committee to deal with so-called serious crimes. The telecom regulatory was full of retired and serving military officers as well as the Department of Shipping, Ports and even the state owned Steel and Engineering Corporation. Sports, was another sector where the military’s presence are felt as the head of the sports council, Olympic association, hockey, swimming, basketball, shooting federations etc were ex-Army. The government even inducted a retired major general in the Truth and Accountability Commission. Military officers were sent to State owned gas corporation, the WASA and other organizations, ostensibly to weed out corruption.

The Military’s influence in the caretaker government was all-pervasive, that increasingly led the government to be characterized variously as a military backed, military led or military controlled caretaker government. 

Institutional Reforms and Developments

As a part of the Caretaker government’s mantra of reform, the state institutions targeted under Emergency that required reform were the Election Commission, the Anti-Corruption Commission, the Public Service Commission, the Judiciary, Bangladesh Telecommunication Regulatory Commission and other institutions. Interestingly the government also intervened to reform the political parties. 

Such reforms are not only commendable since many of these institutions turned moribund, ineffective and inefficient. However, the approach of the military-backed government was problematic in that it viewed the military as the sole State institution that was free from the scourge of corruption. Therefore, in a practice so characteristic of a military dictatorship, serving and retired Army officers were appointed to high offices as Commissioners in the “reformed” institutions. Structural reforms of the institutions have rarely been undertaken except changes in personnel. As a result “reforms” have been nothing more than a face-changing exercise, raising fears of militarization of State Institutions.

Three institutions relevant to the issue of the human rights abuses of torture and degrading treatment will be discussed in brief here – the Judiciary and the National Human Rights Commission. 
The Judiciary

The separation of judiciary could be regarded as one of the major successes of the Caretaker government. Successive political governments dragged their feet to implement Supreme Court directions given in a case filed by Mr. Masdar Hossain, a lower court judge.

The Caretaker government, immediately after assuming power, published a set of four Rules, prepared by the previous government and vetted by the Supreme Court that the previous government was reluctant to issue. These four rules were the Judicial Service Commission Rules 2002, Bangladesh Judicial Service Pay Commission Rules 2002, Bangladesh Judicial Service (Service Constitution, Composition, Recruitment Suspension, Dismissal and Removal) Rules 2002 and Bangladesh Judicial Service (Posting, Promotion, Leave, Control, Discipline and other Service Condition) Rules 2001.

However, just because there has been separation, one should not assume that the Judiciary has become independent. The government still exercises control over recruitment of judges, which is still done by the Public Service Commission through the Ministry of Law. Moreover, though the Supreme Court is supposed to manage the Judiciary, it has no independent Secretariat.

The question still remains open about how far the separation of judiciary would improve administration of the justice system. The way the justice system has been manipulated and politicised over the years and has largely failed to protect human rights, and because of remaining obstacles, it remains to be seen. Despite despondency, Odhikar hopes that Judges would use their newfound freedom to enforce the rule of law and dispense justice.

The Anti Corruption Commission

As a part of the Caretaker Government’s reform agenda as well as its flagship project of combating corruption, the Government reconstituted the Anti Corruption Commission (ACC). Existing Commissioners resigned and the former Chief of Army was appointed as its Chairman. It brought other military officials too, to administer the organisation. The Government also established an ad hoc entity titled “Committee to investigate serious crimes” run by the military. This Committee on its own decided which case to investigate and then sent it to the ACC to prosecute. The ACC is an investigation as well as a prosecuting authority.

The anti corruption campaign initially received substantial public support but it could not keep up as by then it had became apparent that investigation and prosecution decisions had other objectives, and that anti-corruption drives had political angles. Senior political leaders and others were picked up and imprisoned on not so serious accusations, where others with more notoriety remained untouched.

 The government established special tribunals in the parliament complex and even established ‘special prisons’ that said volumes about those in power of their views on the Parliament and democracy. The ACC also failed to respect procedural aspects of anti corruption prosecutions and soon the High Court started to stay proceedings and even anti-corruption investigations. The special tribunals however gave long sentences to those who it found guilty. 

As time progressed, the governments’ zeal to prosecute alleged corrupt persons diminished and its selective approach to investigate and prosecute essentially failed. It also visibly backtracked from its anti-corruption campaign pledges as the election process gained steam. The government realized that any general election, to be credible, must be participated by the two major alliances led by BNP and Awami League and to allure them to participate, the government started to negotiate with the parties. The price was the reversal of anti corruption drives and a gradual release of those detained and even convicted. 

Odhikar has consistently demanded, through its published monthly reports
, that rule of law is respected in the campaign against corruption and that the drive must not be used for other purposes. It maintained that the law should be applied equally, regardless to the position of the alleged offender.

The National Human Rights Commission

It is an irony that at the end, an unelected, extra-constitutional, military backed government promulgated the law establishing the National Human Rights Commission that human rights activists had long been demanding. It was established in September 2008 while it started its activities from 1 December 2008. The law was promulgated a year earlier in 2007, at a time when the State of Emergency denied people their fundamental rights. This dichotomy is perhaps only experienced in Bangladesh, where, on the one hand, the government, devoid of any democratic legitimacy, that ruthlessly imposes emergency and suppresses rights, promulgates and eventually establishes, a National Human Rights Commission. 

 The law provides for the establishment of an ‘independent’ body to safeguard the people’s rights but leaves the power to select the Chairman and members of the Commission to a committee dominated by government officials. Apart from the Head of the Selection Committee, an Appellate Division judge, the five other members — the Attorney General, Comptroller and Auditor-General and the Chairman of the Public Service Commission’s — are political appointees of the government, and the remaining two, viz. the Cabinet Secretary and Law Secretary, are bureaucrats.

Thus the Committee that ultimately selected the members and the Chairman of the Commission were mostly government officials, and not independent experts or even activists. Also the process of selection was not transparent.

The Commission is composed of a Chairman and two Commissioners. The Chairman is a retired Judge of the Supreme Court, while one Commissioner is a university teacher and a third one, the former head of an NGO that monitors election. 

There are a number of key concerns about the efficacy of the Human Rights Commission. The Commission can, after investigation of incidents of violations of human rights, recommend to the government to file cases, if other efforts of mediation or arbitration fail.
 The Commission, under Section 14 can recruit a mediator to solve the problems between victims and perpetrators. It can also investigate allegations of human rights abuses, under Section 15, through issuing summons to the respondents. The law however is silent regarding what happens if such summons are ignored.

The Commission can make its recommendations to the appropriate authority, meaning the government, under Section 16 but such recommendations are not binding and government is not obliged to follow through. It can also approach the High Court Division to enforce rights under the Constitution’s enforcement mechanism under Article 102.  Section 16(4) permits the government to differ from or not implement the Commission’s recommendation. In such case, the government has only to write back with reasons to the Commission of its inability to accept such recommendations. This provision has made the Commission a very weak institution indeed.

Legislative Developments

Over the period of this Caretaker government, some 122 Ordinances were promulgated; some new and others amendments to existing legislations. A few of these had close implications for the enjoyment of human rights that Odhikar monitored closely. Obviously, the Emergency Ordinance and Rules of 2007 were of particular interest, as discussed above. Here, some such legislation will be analysed.

Anti Terrorism Ordinance 2008

The government proclaimed one law with far reaching and serious consequences without any discussion or consultation whatsoever. The Anti Terrorism Ordinance 2008 issued on 11 June 2008 contained not only a new definition but gave list of terrorist acts. According to Section 6, acts or omissions constituting threats to unity, integrity, security or sovereignty of Bangladesh, creating panic among the people, or obstructing official activities would be regarded as ‘terrorism’. 

This definition is quite broad and vague, opening up possibilities of abuse. Odhikar immediately deplored its promulgation on such an important area by an unelected and unconstitutional government without even soliciting the views of the public. This unilateral decision shows dangers of having an unelected government in office. It was even difficult to obtain the text of the law for sometime.

The law provides a minimum sentence, three years rigorous imprisonment to life term as well as death sentence. Under Section 7, persons can be charged for extending financial or other support to terrorist activities, even on the basis of reasonable suspicion. Crimes under this Ordinance are non bailable. It authorizes police to detain a person on remand for ten days, which can be extended to five more days by the court. Section 28 authorizes the government to set up special Anti Terrorism Tribunals to try cases under this Ordinance. The Tribunal has to follow special procedures.

According to Section 41, the government may transfer, on "reasonable grounds," any case relating to crimes under this Ordinance, from any Sessions Court or tribunal to any Special Tribunal, or from any Special Tribunal to any Sessions Court, at any stage prior to the completion of depositions.

The Ordinance gives extensive powers to law enforcement agencies, over and above the wide power given by existing legislations to arrest without warrant, on mere suspicion, and powers of preventive detention. There is no authority in Bangladesh to scrutiny the powers of such agencies. 

Odhikar believes that terrorism should not be addressed from law and order perspectives alone; it has to take into account the economic, social, political, cultural context. An anti-terrorist law that extricates citizens from their constitutional and human rights cannot be acceptable. Moreover, criminal activities mentioned in the Ordinance could be addressed under the existing penal laws.

 Odhikar apprehends that the Ordinance would be used to persecute political opposition, human rights defenders, trade unions and other activists in the name of ensuring security of the State. As the definition is so vague and broad, it can catch all, even legitimate protests exercising constitutional rights, could be perceived by the government as threats against State and as such terrorism.

The law provides the authority to ban any organization purportedly engaged in terrorism and prohibits and criminalizes statements in support of a banned organization without needing to show that the speech directly incited a criminal or terrorist act. This is a tool that government would use against its adversaries.
The Right to Information Ordinance 2008

The Right to Information Ordinance 2008 was promulgated on 20 October 2008. It established an Information Commission with a Chief Information Commissioner at its helm. A Right to information legislation has long been demanded by many for transparent administration and good governance. It is also a right of the people who are sovereign. However, it was promulgated by such a regime that took away fundamental rights of the people, imposed Emergency and installed an unelected government.

Still, there were some degrees of public consultation before its promulgation and most thought was in favour of such a law. However, it was found that the mechanism put in place would not help in getting information. Some stakeholders described it as a black law. Journalist associations and others submitted their comments, which were largely ignored.

Section 4 of the Ordinance recognizes right to information subject to this law and that it obliges to provide information sought. Section 8 deals with procedures to obtain information. The person seeking information has to provide his personal details, description of information sought and other information to clarify what is being sought. A pre-fixed amount has to be paid to get information. This provision has generated widespread discontent. Odhikar feels, by using this option, getting information would be costly and constitute a major obstacle to receive information. For journalists and others, who would need lots of information it would effectively be a prohibition from obtaining information because of costs.

The Ordinance provides that information would be denied on number of grounds. Under Section 7, information that could threaten security, integrity and sovereignty of Bangladesh it could be denied. Also if it affects relations with foreign countries or organizations it could be refused. It provides hosts of other circumstances when information can be denied. Some of these restrictions are logical but the way the Ordinance has been framed, broad remit of issues on the denial list including an imprecise definition of national security; Odhikar feels that these pretexts would be used to deny information. It is possible that much less information would be made available following the Ordinance.  

The important concern Odhikar has about this Ordinance is total exclusion of eight named security and intelligence agencies from purview of this law. A schedule lists these organizations, which are: 1) National Security Intelligence Agency (NSI), 2) Directorate of Forces Intelligence (DGFI), 3) Defence Intelligence Units, 4) Criminal Investigation Department of Bangladesh Police (CID), 5) Special Security Forces (SSF), 6) National Revenue Board’s Intelligence Cell, 7) Special Branch of Bangladesh Police, 8) Rapid Action Battalion’s (RAB) Intelligence Cells.

Most of these agencies are accused of involvement in violations of human rights and they often exceed their jurisdictions. Also there are questions about disciplines, financial propriety and their alleged involvements in political affairs, also evidenced during the Caretaker government, would certainly negate any benefit for having a law on right to information.

Under Article 141 A of the Constitution, the new Parliament not only has to ratify the Emergency but at the same time, approve all Ordinances in its very first meeting. This simply is not possible in parliamentary practice. The risk is that there could be blanket indemnity through ratification or by amending the Constitution. Odhikar has publicly opposed any blanket ratification and has demanded that the next Parliament should approve only those Ordinances absolutely necessary for the running of the country and not the en mass indemnifying of actions taken under Emergency by the ‘Caretaker’ Government. It should also examine the authority of the Caretaker Government to legislate.
Major Human Rights Violations: Prisoner’s Rights, Torture and Impunity 

In Bangladesh, successive governments have consistently failed to meet their obligations to investigate violations; to take appropriate measures in respect of perpetrators, particularly in the area of justice, by ensuring that those suspected of criminal responsibility are prosecuted, tried and duly punished; to provide victims with effective remedies and to ensure that they receive reparation for the injuries suffered; to ensure the inalienable right to know the truth about violations; and to take other necessary steps to prevent a recurrence of violations. This has enabled the culture of impunity to take deep root. 

Impunity entails the denial of rights to victims, justice and redress. It goes against the principles of rule of law by not bringing perpetrators of human rights violations to justice. Bangladesh provides both de facto and de jure immunity, by not bringing perpetrators to account, whether in criminal, civil, administrative or disciplinary proceedings. Impunity is seen everywhere, but nowhere more publicly than in the extra judicial killings carried out by the law enforcement agencies. Not a single individual has ever been made to account.

The extent to which impunity has been engrained is even more evident when, on January 29 this year, the Home Advisor, M A Matin, reportedly flagged the issue of extra judicial deaths in a meeting he chaired, instructing the highest officials within the police and the Rapid Action Battalion to ensure that ‘such incidents do not take place further’. Those instructions seem to have fallen on deaf ears. In 2008, there have reportedly been 149 extra judicial killings, defying an order by the highest executive authority in the Home Ministry. 

Odhikar has investigated a number of incidents of so-called ‘crossfire’ and revealed that the victims were not killed in encounters, but that the killings were pre-planned and politically motivated.
Arbitrary Arrests and Detentions

Arbitrary arrests and detentions took a new turn during the period of Emergency and in the year under review in the form of “mass-arrests”, when hundreds of people were arrested within a short span of time. In 2008, at midnight of 28 May to 30 June, the Joint Forces conducted mass arrests. During this one month of arrests the total number of arrests was 50,215. Many of the arrested people were affiliated with political parties. On 10 June 2008, the Inspector General of Police, Mr. Noor Mohammad told a meeting that the police were arresting an average of 1,667 people a day as part of its regular activities to improve law and order.  The suspects were arrested under Rule 16 (2) of the Emergency Power Rules – which allows arrest without warrant and makes obtaining bail very difficult.  
Almost always, such arrests are made without meeting the basic requirements.  The arrestee is not told about the reasons of his arrest, not produced on time before the Magistrate (within twenty-four hours), a constitutional requirement, and has no immediate access to a lawyer.
Moreover, the Emergency Powers Rules 2007, Section 16 (2) gives the law and order forces unfettered authority to arrest without warrant. Before Emergency, arrests could still be made without warrant, often under Section 54 of the Cr.P.C. but the Emergency provision was more vicious as it denied the court’s authority to grant bails. During Emergency, lots of arrests were made using Section 16 (2) of Emergency Power Rules 2007.
The Government explained mass arrests on law and order grounds, as drives against miscreants, criminals, fugitives and those otherwise wanted by the law but most such arrestees were found to be principally grassroots level political activists. Joint Forces also conducted numerous drives thus swelling the prison population. There were days, when over 2000 persons were arrested, most innocent and un-involved. The police then had a field day, according to various reports, by simply releasing these arrestees after striking deals with them.  
 Large numbers of arbitrary arrests or mass arrests also clog the judicial and prison systems. There are also reports of illegal and prolong detentions in military camp.
Prisoners Rights

Another form of violation of right to life is deaths in custody. This trend has continued regardless of types of government in power. In 2008 it was reported that a total of 66 people died in jail custody. There are several reasons given for the deaths – lack of medicine, previous ill health, withdrawal symptoms (if the arrestee was a drug addict) and physical torture by jail wardens/police.

Table 1: Death in Jail 2008

	Month (s)
	Jail Custody

	January
	6

	February
	13

	March
	8

	April
	6

	May
	6

	June
	2

	July
	7

	August
	1

	September
	6

	October
	2

	November
	2

	December
	7

	Total
	66


Prison has been a perpetually neglected area that never received the attention it deserves. There are too many prisoners and very little space to accommodate them. Courts routinely send people to jail without taking into account whether the prisoner’s rights would be respected or not. Under the Jail Code, a prisoner has the right to get a defined space in prison, while in reality; they do not even have standing space. Overcrowding of the prison population results in many violations. While the official holding capacity of prisons in Bangladesh is about 27,368 prisoners, the current figure stands at 75,480
. In fact, prisoners take turns to sleep, in three shifts, in Dhaka Central Jail, as there is not enough space for them to lie down together.

Overcrowding has impacts on sleeping space, bath and toilet facilities, health care and treatment. There are also concerns about management of prisons and the inside regime. Privileges are often abused where money and political influence play important roles. There are consistent reports on the use of jail hospitals to house healthy prisoners for a ‘fee’, where conditions are relatively better.
During Emergency, when a number of VIPs were taken into custody, prisons witnessed discriminatory treatment. Such prisoners received exceptionally favourable treatment, particularly receiving outside medical attention. They were frequently brought to government and even private clinics. However, in the case of other prisoners, such facilities are not often extended, and certainly not with the ease VIP prisoners have availed.

Torture and Ill Treatment

Torture has become so endemic that once a person is arrested the assumption is that he will be tortured. Its so because of the impunity accompanying torture. It is used as a tool by the agency members to extract a ‘confession’ etc and considered as routine work. 
There are no accurate estimates how many persons fall victim to torture or the extent of this practice. It is also difficult to guess as torture is used for different purposes, as a part of questioning a suspect, getting confessions, extracting money, making false statements, oppressing the poor and often to repress opposition against the Government party. It is also inflicted to humiliate the person and as an exercise to show power and authority. It is often used at the time of arrest. Torture is also applied as an efficient and less costly alternative to elaborate investigation. The premise is, once tortured; the person will open up and tell the truth. Law enforcement agencies believe, security, law and order cannot be maintained without torture. 
Thus torture is carried out when suspects are picked up by law enforcement agencies, and taken to their custody. When the suspects are taken into remand for further questioning, torture is routine. During the initial stages of the State of Emergency, political leaders from prominent political parties were arrested.  When they were taken for court appearances, it was televised and the whole country witnessed their state of health and physical condition.  Some had to be supported by the police and held up to walk and climb stairs, some came in wheel chairs and Tareq Rahman, the senior Joint Secretary-general of the BNP suffered severe spinal injuries and, during his last few court appearances, had to be bought to court in an ambulance and stretcher. Despite his appeals to the court not to be taken into remand again, and his claims that he was being hung from the ceiling and beaten, no action was taken against the perpetrators.  If this could happen to high-profile political leaders, one can only imagine the kind of torture inflicted on those who cannot afford legal representation.

Military-run interrogation centres operate all over the country. Some, such as Fatullah stadium on the outskirts of Dhaka, are brazenly open. A year ago, Australia played a Test match against Bangladesh there. Today, it is military occupied. One witness, who was too fearful to appear on camera for the ABC, described how he heard torture victims screaming in agony during a local cricket match. Later in the same day, a senior Army officer boasted openly that suspects were far more talkative after they had been given electric shocks, beaten and subjected to water torture.

-ABC News [www.abc.net.au/news/stories/2007] June 08, 2007
Despite its widespread prevalence, curiously, torture is not a crime in Bangladesh, as it has not yet been criminalized. Bangladesh is a party to the Convention Against Torture (CAT) but has yet legislated its obligations and put in place laws and procedures to address torture. However, since torture has been prohibited by international instruments and is regarded as an international crime, it should be considered a crime in Bangladesh. Odhikar demands that torture is made a specific crime, perpetrators punished and victims given reparations.

Article 35 (5) of the Constitution of Bangladesh states,' No person shall be subjected to torture or to cruel, inhuman or degrading punishment or treatment’, yet instances of torture in remand are now commonplace and even though Magistrates are instructed (in writing) not to accept statements if it appears that the accused was tortured, such statements are still recorded as ‘confessional statements’. In fact, there is a healthy fear hovering around the term ‘remand’ and reports of relatives of the accused actually paying the police to prevent physical violence/torture when remand is granted by the Magistrate
.
The torture techniques employed in Bangladesh, whether of long standing practice or of more recent origin, are brutal. Methods documented by Human Rights Watch and other human rights organisations include burning with acid, hammering nails into toes, drilling holes in legs with electric drills, electric shocks, beating on legs with iron rods, beating with batons on backs after sprinkling sand on them, ice torture, finger piercing and mock execution
s.

Human Rights Watch, February 2008 
A large amount of the torture meted out by law enforcement agencies on accused persons is in order to get a ‘confessional statement’ out of him. Article 35 (4) of the Constitution talks about self-incrimination.  The Article states: ‘no person accused of any offence shall be compelled to be a witness against himself’. The main objective of Article 35(4) is to protect an accused person from any compulsion to make self-incriminating statements, including confession. Here, ‘self-incrimination’ must mean conveying information based upon the personal knowledge of the person giving the information
. According to the law, no one can be forced to do this. Thus, the laws make it mandatory that the confessional statement must be freely given without any duress or threat or compulsion. 
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Choles Ritchil was a Garo (ethnic community) leader.  Members of the ‘Joint Forces’ arrested him on 18 March 2007, on his way back from a wedding.  He and 4 others were taken to an army camp and tortured.  The four with him were released; he was tortured to death and then handed over to his relatives. Choles Ritchil was an active campaigner for indigenous peoples rights. Witnesses who saw the body on its return to the family, say that Mr Ritchil's body bore torture marks like the removal of a testicle, a mutilated anus, smashed hands, nails of 3 fingers of the right hand removed etc.
The culture of impunity protects the perpetrators and since most of the investigations are carried out by the same agencies, it is almost impossible to get redress for torture victims. There is no independent authority to complain against the law enforcement authorities. Odhikar as such demands the formation of an Independent Investigation Department to take complaints against the members of law enforcement agencies, including the security agencies, equipped with their own investigators. Torture has to be rejected and disowned by the authorities, who have to make it clear that acts of torture would not be tolerated and the perpetrator would also not be protected in any way
.   
The Judiciary’s attempt to reign in torture has failed, as the government has not yet amended Section 167 of the Code of Criminal Procedure following the High Court’s Order. The High Court Division of the Supreme Court of Bangladesh, on April 17, 2003 ordered the government to amend the law relating to interrogation of people remanded in custody. The Court also directed the authorities to make glass-partitioned rooms in jails for interrogation of the arrestees. Until such rooms are made, the arrestees will be interrogated at the jail gate, in the presence of their relatives and lawyers. No such glass-room has yet been constructed and no relatives or lawyers of any arrestee are allowed to be present during interrogation. There are only a few recent incidents of interrogating detainees at jail gates- when the Court ordered the investigation officers of those cases to do so. 
As such, torture remains and continues to be a source of major concern and a glaring example of human rights violation in Bangladesh. The government has many promises, including those pledges made during election to the UN Human Rights Council in 2006 but, has not followed through these promises.
In 2008, Odhikar’s record reveals that a total of 44 persons were reportedly tortured by law enforcement agencies.  However, Odhikar contemplates that the total number of torture victims are higher than this figure as in most of the cases the victims remain silent due to fear of further torture, or have been threatened by death or other dire consequences.  Some only talk of their experience when they are out of the country and have secured political asylum or some sort of protection
.
Extra Judicial Killings

Bangladesh has earned notoriety in carrying out extra judicial killings. All human rights reports on Bangladesh, whether published by international organizations like Human Rights Watch, International Federation for Human Rights (FIDH) or government reports like the US State Department Annual Human Rights Report, or the European Parliament’s resolution, all referred to and expressed concern regarding extra judicial killings carried by different security agencies in Bangladesh.

Different terminologies have been used by the press and the law enforcement agencies to distract extra judicial killings, such as, deaths during crossfire, encounter etc. However, crossfire is widely used when members of law enforcement agencies typically pick up a victim and then while recovering weapons with the arrestee, his hidden accomplices emerge open fire and in the process, the arrestee becomes the sole casualty. A surge in "crossfire" deaths began in 2004 when the then-democratically elected government set up the Rapid Action Battalion (RAB) to stem rising crime. Later the police adopted the battalion's tactics. Since its inception the RAB has been accused of killing more than 540 people
, mainly crime suspects and those belonging to extreme ‘left’ political parties. The killings continued when an army-backed government took over in January 2007 after a state of emergency was imposed, elections cancelled and press freedom curbed.

Extra judicial killings are the worst examples of violations of right to life. Article 32 of the Constitution of Bangladesh purportedly guarantees right to life that “No person shall be deprived of life or personal liberty save in accordance with law.” The pervasive culture of crossfire has eroded efficacy of this provision. This guarantee sounds hollow to those innumerable victims and their families and mocks the Constitution.

It became more complicated when, during the emergency, all law enforcement agencies banded together to form what has been known as “Joint Forces”. They were deployed all across the country, ostensibly, “in aid to civil administration”, a loosely defined concept. However, in area of extra judicial killings, the Rapid Action Battalion (RAB) took most life followed quickly by Police. What, however, worries Odhikar and others is the absolute impunity enjoined with extra judicial killings. None of the killings are investigated or perpetrators made to account.   Since 1 January to 31 December 2008, a reported number of 149 people have allegedly been extra-judicially killed by law enforcement agencies. 

Of the 149 people killed by law enforcement personnel, Rapid Action Battalion (RAB) killed 68 people, police killed 59 people, RAB and police acting together killed 15, the “Joint Forces” killed 1, Coast Guards killed 4 person and Bangladesh Rifles (BDR) killed 2 persons. Of the 149 people extra-judicially killed, it was reported that 136 people were killed in so-called “crossfire”/encounter/gunfight/shootout
, 12 people were tortured to death and 1 was shot dead in circumstances other than “crossfire”/encounter/gunfight /shootout. It was reported that RAB killed 65 people in “crossfire”/encounter/gunfight/shootout while 3 persons were tortured to death. 50 people were killed by police in “crossfire”/encounter/gunfights/shootout. They tortured 8 people to death. The police also shot dead 1 people in circumstances, other than “crossfire”/ encounter/ gunfights/ shootout. RAB and the police acting together killed 15 people in such action, while the Coast Guard killed 4 and the Bangladesh Rifles (BDR) killed 1 person in “crossfire” /encounter/gunfight/shootout. The “Joint Forces” allegedly killed 1 person in “crossfire” ”/encounter/ gunfight/shootout.
Table 2: Extrajudicial killings by Law Enforcing Agencies in 2008
	Month (s)
	RAB
	Police
	Joint Force
	RAB Police jointly
	BDR
	Coast Guard
	Grand Total

	January 
	3
	1
	 
	1
	1
	2
	8

	February 
	 
	4
	 
	 
	 
	 
	4

	March 
	4
	2
	 
	 
	 
	 
	6

	April
	8
	5
	 
	 
	 
	 
	13

	May
	6
	4
	 
	 
	1
	 
	11

	June 
	13
	6
	 
	7
	 
	 
	26

	July 
	8
	9
	 
	 
	 
	 
	17

	August
	3
	6
	 
	1
	 
	2
	12

	September
	6
	12
	1
	 
	 
	 
	19

	October
	6
	6
	 
	2
	 
	 
	14

	November
	4
	2
	 
	 
	 
	 
	6

	December
	7
	2
	 
	4
	 
	 
	13

	Total
	68
	59
	1
	15
	2
	4
	149


Source: Odhikar statistics

On 13 August 2008, ‘Academics, writers, artistes and human rights defenders staged a rally at Dhaka University to protest against extra-judicial killings, and called for formation of an independent commission to probe each killing. They branded the ‘mode of popular justice’ worse than the rule of the jungle and said it would act as a boomerang for those who are favouring such an inhumane method of disposing of suspects, which is absolutely against the Constitution of the country. They also asked the political parties to make their position clear about the murders in the name of law, and include the issue in their manifestos for the upcoming elections. Odhikar’s president, CR Abrar, also a teacher of International Relations at Dhaka University, asked the government to immediately stop the killings in custody, otherwise this institutionalised killing would become a Frankenstein for its creators.’

Ways Forward: Promoting OPCAT within a New Regime

On 26 December 2008, the Caretaker government lifted the State of Emergency and on 29 December 2008, the 9th Parliamentary Elections were held.  The Awami League won by a huge margin of votes and the 9th National Parliament holds its first session on 25th January 2008.

In their pre-election rallies and speeches, all the contesting parties claimed to be fully committed to the protection of rights and ending abuses, but their stand on torture, RAB,  real judicial independence, the National Human Rights Commission, women's rights, and the prevailing climate of impunity was not addressed and the issues skirted. At a meeting on 13 November 2008, Awami League president, Sheikh Hasina said the culture of repression and torture cannot be allowed to continue anymore. 

In its election manifesto, the Awami League visions a ‘democratic system where people choose their government freely and get services from it without hassle, enjoy freedom from fear and intolerance, live with dignity; where every citizen is assured of social justice, environmental protection, human rights and equal opportunities; and where the rule of law and good governance flourish.’

On 15 January 2008, the newly appointed Minister for Foreign Affairs, Dr. Dipu Moni invited representatives of human rights and development organisations to discuss pressing issues of human right concern.  She expressed the fact that the new government was opposed to torture and at the meeting, Dr. C.R. Abrar, the President of Odhikar, brought up the issue of OPCAT and the necessity of the government to sign it. 

As regards the Ordinances and Rules passed and amended by the last caretaker government, the newly formed, elected government set up an expert body of lawyers to review the Ordinances. On 18 January 2009, this Committee recommended that 30 Ordinances be approved and 53 scrapped, while the remaining 39 be left to the Parliament to decide.  The committee strongly recommended that no blanket ratification be made.  The 30 Ordinances to be approved mainly relate to Elections, finance and routine functions of the government.  However, the names of the Ordinances approved, scrapped or left to the Parliament have yet to be made public. It is hoped that the Emergency Ordinance and Rules of 2007 are among the 53.

To create an enabling atmosphere where the obligations of the Convention against Torture are respected and the issue of the OPCAT may be considered, the newly formed government may consider taking the following steps:

1. Recognise the importance of education and create awareness of issues of human rights and international obligations not only at the academic level but also in the government, especially in the Ministries for Home Affairs and Foreign Affairs.

2. Workshops and training at all levels of the law enforcing agencies on constitutional and international obligations to protect human rights.
3. End impunity by instituting independent investigations and prosecuting those involved in extra judicial killings.

4. Dismantle those paramilitary forces that have been given executive power to engage in extra judicial killing, and give more space to regular policing in order to address criminal acts and violence not only as a ‘crime’, but also as symptoms of social, economic, political and cultural conditions.

5. The government must not grant blanket indemnity and ratify all the Ordinances of the Caretaker government.  It should discard those that are not consistent with international human rights norms and are in contradiction with the Constitution.

6. Stop arbitrary arrests and detentions and enact laws criminalizing torture.

7. Take steps to separate the Judiciary effectively by removing all scopes to control, manipulate or influence by other organs of the state and strengthen the Judicial Service Commission in order to achieve full functional independence. 
Unless these steps are taken, torture, extrjudicial killings and impunity will continue and the obligations under the Convention against Torture will be meaningless and interventions under OPCAT will definitely not be welcome. If, on the other hand, such steps are taken, human rights violations will be under continuous scrutiny and there will be mechanisms in place to investigate and punish the perpetrators and compensate the victims and/or their families.  The new government’s election mandate states, “…where every citizen is assured of social justice, environmental protection, human rights and equal opportunities; and where the rule of law and good governance flourish.” This needs to be a constant reminder to them of why they are in power today.
� International Crisis Group reports: 'on January 2007 Bangladesh's military installed a caretaker government (CTG), which used emergency powers to clamp down on violence in the run-up to bitterly contested elections".  Although the CTG headed by Fakhruddin Ahmed had a civilian facade, the ICG report admits, quoting from Economist, that it was a 'quiet coup'. (See Asia Report No 151 - 28 April 2008: Restoring Democracy in Bangladesh; also see 'The Coup That Dare Speak its Name', The Economist, 18 January 2007. 


� Chapter II A, Article 58B (1) of the constitution of Bangladesh provides for the Non-Party Caretaker Government “during the period from the date on which the Chief Advisor of such government enters upon office after Parliament is dissolved or stands dissolved by reason of expiration of terms till the date on which a new Prime Minister enters upon his office after the constitution of Parliament.”  


�  Article 4, International Covenant on Civil and Political Rights.


�  Odhikar press release, 12 February 2007. 


� Secretary, Ministry of Finance vs. Md. Masdar Hossain. 20 (2002) BLD (AD). Bangladesh Law Digest. Vol. 20, 2002.


� These reports are sent to all the major newspapers and are published as a public awareness tool.


�  Section 13. National Human Rights Commission Ordinance, 2007


� � HYPERLINK "http://www.prison.gov.bd/index5.php?category=15" ��http://www.prison.gov.bd/index5.php?category=15� (as of 31 December 2008)


� Khan. Saira Rahman: The Use and Abuse of the Law of Confessions in Bangladesh. Bangladesh Journal of Law Special Issue. Bangladesh Institute of Law and International Affairs. November 2007.pp 79.


� The Torture of Tasneem Khalil. Human Rights Watch February 2008.


� BombayVs. Kathi Kalu. AIR 1961 SC 1808


� See cases relating to the torture of Choles Ritchel, Tasneem Khalil and others.  Can be found in the Human Rights Watch and Odhikar web sites.


� As in the case of Tasneem Khalil, who now resides in Sweden with his family.


� Odhikar statistics.


�Recently, reports in the press have increasingly used more than one of the terms “crossfire”, “encounter”, “gunfight” and “shootout” in one article to describe the same incident.  It is, therefore, no longer possible for Odhikar to determine which of these descriptions best describes an incident of extra-judicial killing.  Odhikar has, therefore, grouped these incidents together.


� ‘Rally against extra-judicial killings calls for probe commission’. The Daily New Age. 14 August 2008.


� Bangladesh Awami League.  Election Manifesto 2008.





